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THIS DOCUMENT MREY INCLUDE CONFIDENTIAL INFORMATION
SUBJECT TQO THE ATTORNEY-CLIENT AND DELIBERATIVE PROCESS
PRIVILEGES, AND MAY ALSO HAVE BEEN PREPARED IN ANTICIPATION OF
LITIGATION. THIS DCCUMENT SHOULD NOT BE DISCLOSED TO ANYCONE
OUTSIDE THE IRS, INCIUDING THE TAXPAYER INVOLVED, AND ITS USE
WITEIN THE IRS SHOULL BE LIMITED TO THOSE WITH A NEED TO REVIEW THE
DOCUMENT IN RELATION TO THE MATTER OF THE CASE DISCUSSED HEREIN,
THIS DOCUMENT IS ALSC TAX INFORMATION OF THE INSTANT TAXPAYER WHICH
IS sUBJECT TO I.R.C. & 6103.

BACKGROUND-

”

Feference is mede to your request of November 29, 1999
rejarding statutory notices issued to the following taxXpayers:

Last Date Indicated

Texpavyer Date Issued for Filing Petition

We understand that the dates ‘listed on the statutory notices as the
last dates for filirg petitions- with the Tax Court were incorrect.
Rather than 90 days, the dates 1'isted were 150 days.

When the notices of deficiency were mailed, the statute date
forq)was being held open under a Form B872-A and the
statute date for the other three taxpayers was open under Form 872

unctil
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ISSUES

i. Does the irclusion of the inccorrect dates for filing Tax
Court petitions make the notices invalid?

2. Should Appeéls issue second statutory notices to correct
its errors?

2. Should Appeals wait until after the last dates stated in
the statutory notices for filing Tax Court petitions before
assessing the deficiencies determined in the notices?i

CONCLUSIONS

1. The inclusicn of the incorrect dates for filing Tax Court
petitions does not invalidate the notices.

<. We do not recommend that Appeals issue second notices to
the taxpayers. :

3. We recommend that Appeals ensure that the deficiencies
deterriined in the statutory notices are assessed before the
expiration of the periods of limitation on assessments. BAppeals
should be aware that although the statutory notices at issue state
that the taxpayers rave 150 days from the dates they were mailed to
file Tax Court petitions, the Service will be free toc assess the
deficiencies determined in the notices after the expiration of 90
days from the dates they were mailed unless the taxpayers have
filed Tax Court petitions. "It appears that it may be necessary to
assess the deficiencies before the last dates stated for filing Tax
Court petitions.

DISCUSSION

1. Velidity of Notices

We do not believe that the inclusion of the' incorrect dates
for filing Tax Court petitions invalidates the notices. Section
3463 (a) of the IRS kestructuring and Reform Act of 19928 imposed
upon the Service the requirement to include on each notice of
deficiency "the date determined by {the Seivice] as the last day on
which the taxpayer may file a petition with the Tax Court." The
legislative history to that provision explains that the change was
made because Congrecss believed "that taxpayers should receive

This issue was not raised in your memorandum to us but
needs to be addressed.
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assistance in determining the time period within which they must
file &« petiticn in the Tax Court and that taxpayers should be able
to rely on the computation of that period by the IRS." H.R. Rep.
No. 105-364, pt. 1. Consistent with Congress's intention that
taxkpavers should be able to rely on the computation of that period
by the IRS, Code section 6213 (a) was changed by the addition of the
following sentence: "Any petition filed with the Tax Court on or
before the last date specified for filing such petition by the
Secretary in the notice of deficiency shall be treated as timely
filed."™ That senterce medified the general rule provided by Code
section 6213 (a) that petiticns are required to be filed within 90
days or 150 days {if the ncotice is addressed to a person outside
the United States). We believe that the additicon of that sentence
establishes that Congress contemplated the possibility that the
Service would indiceate the wrong date on statutory notices and
that, in such a circumstance, the erronecus date would not
invalidate the notice and could be relied upon by the taxpayer.

2. Should Appeals Issue Second Statutory Notices fto Correct its
Errors?

“he Service 1s rnot precluded frcocm issuing second notices of
deficiency to the texpayers provided the taxpayers have not filed
Tax Court petitions with respect to the first notices.=" See _Jones
v. United States, 8&%¢ F.2d 1448, 1450-51 (5th Cir. 1989}; Gmelin v.

Commissicner, T.C. Memo. 1988-338, aff'd without pubklished opinion,
891 F.2d 280 {(3d Cir. 1989). However, the issuance of second
notices would not rescind the first notices.? As we ccncluded
above, the inclusior. of the incorrect dates for filing Tax Court
petitions does not irvalidate the first notices. The taxpayers
could file Tax Ccurt petitions .based on the first notices despite

! The Service may also issue second notices of deficiency
to taxpayers in other situaticons which do not appear to apply
here, such as if the case of fraud. See I.R.C. § 6212(c) (1).

Service policy regarding the rescission of statutory

netices is set forth in Revenue Procedure 98-54, I.R.B. 1998-43,

7. That Revenue Prccedure provides that whether a notice of
deficiency will be rescinded 1s discreticnary con the part of the
Secretary and that & notice of deficiency will be rescinded only
with taxpayer consernt. Sec. 4.02. The Service's issuance of
second notices of deficiency before the expiration of the time
within which to petition the first notices would give the
taxpayers an option to petition either notice. G.C.M. 33366, In
re: Statutory Notice of Deficiency, I-2166 (November 3, 1266), at
6.
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the issuance of seccnd notices, and the filing of such petitions
woild invalidate the second notices. I.R.C. § 6212(c) (1); Stamm
International Corp. v. Commissioner, 84 T.C. 248, 252 (1985). See
alsc, Campbell v. Ccmmissioner, T.C., Memo. 1988-105 (reciting that
Tax Court had grantea motion to dismiss petition based on invalid
second notice) and Cnelin v. Commissioner, supra {(agreeing that
court lacked jurisdiction over petition filed with respect to
second notice because taxpayer filed Tax Court petition with
respect to first notice).

3. Should Appeals Weit Until After the Last Dates Stated in the
Starutory Notices fcr Filing Tax Court Petitions Before Assessing
the Deficiencies Determined in the Ncotices?

We recommend that Appeals ensure that the deficiencies
deterrniined in the steztutory notices are assessed before the
expiration of the periods of limitation on assessments. In this
regard, we note that although the statutory notices at issue state
that the taxpayers hLave 150 days from the dates they were mailed to
file Tax Court petitions, the Service will be free to assess the
deficiencies determined in the notices after the expiration of 90
days Trom the dates the notices were mailed unless the taxpayers
have “iled Tax Court petitions. Although Code section 6213(a) was
mod:ified to allow téxpayers to file Tax Court petitions anytime
befcore the last date specified in a notice for doing so, the period
withir which the Service is prohibited from assessing deficiencies
determined in a notice was not similarly extended. The period
durinag which the Secretary is prohibited by Code section 6213 {a)
from &ssessing a deficiency following the issuance of a notice of
deficiency remains &t 90 days (or 150 days if & notice is addressed
to & person cutside the United States). That section continues to
provide that: '

TIME FOR FILINC AND RESTRICTION ON ASSESSMENT, -~ Within 20
cdlays, or 150 deys if the notice is addressed to a person
cutside the United States, after the notice of deficiency
authorized in section 6212 is mailed {not counting Saturday,
Sunday, or legel holiday in the District-of\ggiégiia as the
last day), the taxpayer may file a petition wit he Tax Court
for a redetermiration of the deficiency. Except as otherwise
provided in section 6851, 6852, or €861 nc assessment of &
deficiency in respect of any tax imposed by Subtitle A cor B *
* * shall be made * * * until such notice has been mailed to
the taxpayer, ncr until the expiration of such 90-day or 150-
cday period, as the case may be * * *,
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'Similarly, Code section 6503(a) (1) continues to state that:

GENERAL RULE, -- The running of the period of limitations
provided in section 6501 or 6502 * * * pon the making of
«ssessments * * * in respect of any deficiency as defined in
section 6211 * * * shall (after the mailing of a notice under
section 6212 (a)) be suspended for the period during which the
Secretary is prchibited from making the assessment * * * and
for 60 days thereafter.

As a result, the rurring of thg pericds cf limitation is suspended
only during the 50 dey period;;ather than the full 150 days
Wle note that it appears that it might

incorrectly stated in the notikces.
be necessary to assess
the deficiency deternined with respect to ‘before

the expiration of the 150 days stated in the notice issued to him.#
The statutory notice issued with respect to
triggered the provision in the Form 872-A for the year at issue

that provides that the period for assessing the tax for the period
covered by that form ends 60 days after the period during which the
making of an assessnent is prchibited. Under Code section 6213 (a),

respondent is prohikited from assessing the tax for the pericd
covered by the statutory notice for 90 days after

That date 1is * Sixty days from that date is
I

(a Saturday), which is approximately the same date stated
in the notice as the last day for filing a petition

Bl : sunday) .-

Ve note that it may also be necessary to assess the
deficiencies determired in the notices to the other taxpayers
before the date stated in the other notices as the last date to
file Tax Court petitions as there will be little time between that
date |G :1d the expiration of the time
stated in the Form €72 for the Service to assess those
deficiencies.

L

If i1t is necessary to assess the deficiency before the
expiration of the time stated as the last date to file a Tax
Court petition, Appeals should be prepared to abate the
assessment if the tazxpayer files a timely Tax Ccurt petition.

We note that the time for filing a Tax Court petition
could not expire on as that date is a Sunday. See
I.R.C. § 6213 (a).
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Iissessing deficiencies before the expiration of the period
within which taxpayers file petitions would create the possibility
that the taxpayers might file petitions after the assessments are
made. Although the zssessments would be valid, we believe it would
be inconsistent witl the legislative intent that taxpayers should
receive assistance ir determining the time period within which they
must rile a petition in the Tax Court and that taxpayers should be
able to rely on the computation of that period by the IRS for the
Service to begin collection action before the expiration the period
stated in the notice. As a result, we recommend that the Service
freeze collecticn action on deficiencies assessed before the
eXxpiration of the period stated in the notice until the expiration
of that period or tlre final resolution of any action begun based on
a Tax Court petition filed within the period.® That action would
preserve the Tax Couvrt's status as a prepayment forum and harmonize
with Congress's intent,

You should be sware that, under routine procedures that have
been established for opinions of this type, we have referred this
memcrendum to the Office of Chief Counsel for review. That review
might result in modifications to the conclusions herein. We will
inform you of the result of the review as soon as we hear from that
office. In the meartime, the conclusions reached in this opinion
should be considered to be only preliminary. If you have any
guest:ions, you shoulc call Halvor Adams at (516) 688B-1737.

DONALD SCHWARTZ
District Counsel

By:

JODY TANCER
Assistant District Counsel

¢ Code section 6502 (a) provides that tax must generally be
collected within 10 years after assessment. In the unusual event
that an action based on a Tax Court petition filed in response to
a nctice is not resclved before that collection period is due to
expire, a decision wculd have tc be made at some peoint to remove
the collection freeze code to enable the Service to collect the
tax before the resolution of the actiocn.




